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§2423.1 Applicability of this part.

This part is applicable to any charge
of alleged unfair labor practices filed
with the Authority on or after January
11, 1979.

§2423.2 Informal proceedings.

(a) The purposes and policies of the
Federal Service Labor-Management

§2423.4

Relations Statute can best be achieved
by the cooperative efforts of all persons
covered by the program. To this end, it
shall be the policy of the Authority
and the General Counsel to encourage
all persons alleging unfair labor prac-
tices and persons against whom such
allegations are made to meet and, in
good faith, attempt to resolve such
matters prior to the filing of unfair
labor practice charges with the Au-
thority.

(b) In furtherance of the policy re-
ferred to in paragraph (a) of this sec-
tion, and noting the six (6) month pe-
riod of limitation set forth in 5 U.S.C.
7118(a)(4), it shall be the policy of the
Authority and the General Counsel to
encourage the informal resolution of
unfair labor practice allegations subse-
quent to the filing of a charge and
prior to the issuance of a complaint by
the Regional Director.

(¢) In order to afford the parties an
opportunity to implement the policy
referred to in paragraphs (a) and (b) of
this section, the investigation of an un-
fair labor practice charge by the Re-
gional Director will normally not com-
mence until the parties have been af-
forded a reasonable amount of time,
not to exceed fifteen (15) days from the
filing of the charge, during which pe-
riod the parties are urged to attempt
to informally resolve the unfair labor
practice allegation.

(5 U.S.C. 7118(a)(5) and 7134)

[45 FR 3506, Jan. 17, 1980, as amended at 48
FR 27532, June 16, 1983]

§2423.3 Who may file charges.

An activity, agency or labor organi-
zation may be charged by any person
with having engaged in or engaging in
any unfair labor practice prohibited
under 5 U.S.C. 7116.

§2423.4 Contents of the charge; sup-
porting evidence and documents.

(a) A charge alleging a violation of 5
U.S.C. 7116 shall be submitted on forms
prescribed by the Authority and shall
contain the following:

(1) The name, address and telephone
number of the person(s) making the
charge;

(2) The name, address and telephone
number of the activity, agency, or
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§2423.5

labor organization against whom the
charge is made;

(3) A clear and concise statement of
the facts constituting the alleged un-
fair labor practice, a statement of the
section(s) and subsection(s) of chapter
71 of title 5 of the United States Code
alleged to have been violated, and the
date and place of occurrence of the par-
ticular acts; and

(4) A statement of any other proce-
dure invoked involving the subject
matter of the charge and the results, if
any, including whether the subject
matter raised in the charge (i) has been
raised previously in a grievance proce-
dure; (ii) has been referred to the Fed-
eral Service Impasses Panel, the Fed-
eral Mediation and Conciliation Serv-
ice, the Equal Employment Oppor-
tunity Commission, the Merit Systems
Protection Board or the Special Coun-
sel of the Merit Systems Protection
Board for consideration or action; or
(iif) involves a negotiability issue
raised by the charging party in a peti-
tion pending before the Authority pur-
suant to part 2424 of this subchapter.

(b) Such charge shall be in writing
and signed and shall contain a declara-
tion by the person signing the charge,
under the penalties of the Criminal
Code (18 U.S.C. 1001), that its contents
are true and correct to the best of that
person’s knowledge and belief.

(c) When filing a charge, the charging
party shall submit to the Regional Di-
rector any supporting evidence and
documents.

§2423.5 Selection of the unfair labor
practice procedure or the nego-
tiability procedure.

Where a labor organization files an
unfair labor practice charge pursuant
to this part which involves a nego-
tiability issue, and the labor organiza-
tion also files pursuant to part 2424 of
this subchapter a petition for review of
the same negotiability issue, the Au-
thority and the General Counsel ordi-
narily will not process the unfair labor
practice charge and the petition for re-
view simultaneously. Under such cir-
cumstances, the labor organization
must select under which procedure to
proceed. Upon selection of one proce-
dure, further action under the other
procedure will ordinarily be suspended.

5 CFR Ch. XIV (1-1-97 Edition)

Such selection must be made regard-
less of whether the unfair labor prac-
tice charge or the petition for review of
a negotiability issue is filed first. Noti-
fication of this selection must be made
in writing at the time that both proce-
dures have been invoked, and must be
served on the Authority, the appro-
priate Regional Director and all parties
to both the unfair labor practice case
and the negotiability case. Cases which
solely involve an agency’s allegation
that the duty to bargain in good faith
does not extend to the matter proposed
to be bargained and which do not in-
volve actual or contemplated changes
in conditions of employment may only
be filed under part 2424 of this sub-
chapter.

§2423.6 Filing and service of copies.

(a) An original and four (4) copies of
the charge together with one copy for
each additional charged party named
shall be filed with the Regional Direc-
tor for the region in which the alleged
unfair labor practice has occurred or is
occurring. A charge alleging that an
unfair labor practice has occurred or is
occurring in two or more regions may
be filed with the Regional Director for
any such region.

(b) Upon the filing of a charge, the
charging party shall be responsible for
the service of a copy of the charge
(without the supporting evidence and
documents) upon the person(s) against
whom the charge is made, and for filing
a written statement of such service
with the Regional Director. The Re-
gional Director will, as a matter of
course, cause a copy of such charge to
be served on the person(s) against
whom the charge is made, but shall not
be deemed to assume responsibility for
such service.

(c) A charge will be deemed to be
filed when it is received by the appro-
priate Regional Director in accordance
with the requirements in paragraph (a)
of this section.

[45 FR 3506, Jan. 17, 1986, as amended at 51
FR 45751, Dec. 22, 1986]

§2423.7 Investigation of charges.

(a) The Regional Director, on behalf
of the General Counsel, shall conduct
such investigation of the charge as the
Regional Director deems necessary.
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Consistent with the policy set forth in
§2423.2, the investigation will normally
not commence until the parties have
been afforded a reasonable amount of
time, not to exceed fifteen (15) days
from the filing of the charge, to infor-
mally resolve the unfair labor practice
allegation.

(b) During the course of the inves-
tigation all parties involved will have
an opportunity to present their evi-
dence and views to the Regional Direc-
tor.

() In connection with the investiga-
tion of charges, all persons are ex-
pected to cooperate fully with the Re-
gional Director.

(d) The purposes and policies of the
Federal Service Labor-Management
Relations Statute can best be achieved
by the full cooperation of all parties in-
volved and the voluntary submission of
all potentially relevant information
from all potential sources during the
course of the investigation. To this
end, it shall be the policy of the Au-
thority and the General Counsel to pro-
tect the identity of individuals and the
substance of the statements and infor-
mation they submit or which is ob-
tained during the investigation as a
means of assuring the Authority’s and
the General Counsel’s continuing abil-
ity to obtain all relevant information.

(5 U.S.C. 7118(a)(5) and 7134)

[45 FR 3506, Jan. 17, 1980, as amended at 48
FR 27532, June 16, 1983]

§2423.8 Amendment of charges.

Prior to the issuance of a complaint,
the charging party may amend the
charge in accordance with the require-
ments set forth in §2423.6.

§2423.9 Action by the Regional Direc-
tor.

(a) The Regional Director shall take
action which may consist of the follow-
ing, as appropriate:

(1) Approve a request to withdraw a
charge;

(2) Refuse to issue a complaint;

(3) Approve a written settlement
agreement in accordance with the pro-
visions of §2423.11,

(4) Issue a complaint;

(5) Upon agreement of all parties,
transfer to the Authority for decision,
after issuance of a complaint, a stipu-

§2423.10

lation of facts in accordance with the
provisions of §2429.1(a) of this sub-
chapter; or

(6) Withdraw a complaint.

(b) Parties may request the General
Counsel to seek appropriate temporary
relief (including a restraining order)
under 5 U.S.C. 7123(d). The General
Counsel will initiate and prosecute in-
junctive proceedings under 5 U.S.C.
7123(d) only upon approval of the Au-
thority. A determination by the Gen-
eral Counsel not to seek approval of
the Authority for such temporary re-
lief is final and may not be appealed to
the Authority.

(c) Upon a determination to issue a
complaint, whenever it is deemed ad-
visable by the Authority to seek appro-
priate temporary relief (including a re-
straining order) under 5 U.S.C. 7123(d),
the Regional Attorney or other des-
ignated agent of the Authority to
whom the matter has been referred will
make application for appropriate tem-
porary relief (including a restraining
order) in the district court of the Unit-
ed States within which the unfair labor
practice is alleged to have occurred or
in which the party sought to be en-
joined resides or transacts business.
Such temporary relief will not be
sought unless the record establishes
probable cause that an unfair labor
practice is being committed, or if such
temporary relief will interfere with the
ability of the agency to carry out its
essential functions.

(d) Whenever temporary relief has
been obtained pursuant to 5 U.S.C.
7123(d) and thereafter the Administra-
tive Law Judge hearing the complaint,
upon which the determination to seek
such temporary relief was predicated,
recommends dismissal of such com-
plaint, in whole or in part, the Re-
gional Attorney or other designated
agent of the Authority handling the
case for the Authority shall inform the
district court which granted the tem-
porary relief of the possible change in
circumstances arising out of the deci-
sion of the Administrative Law Judge.

§2423.10 Determination not to issue
complaint; review of action by the
Regional Director.

(a) If the Regional Director deter-
mines that the charge has not been
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§2423.11

timely filed, that the charge fails to
state an unfair labor practice, or for
other appropriate reasons, the Re-
gional Director may request the charg-
ing party to withdraw the charge, and
in the absence of such withdrawal
within a reasonable time, decline to
issue a complaint.

(b) If the Regional Director deter-
mines not to issue a complaint on a
charge which is not withdrawn, the Re-
gional Director shall provide the par-
ties with a written statement of the
reasons for not issuing a complaint.

(c) The charging party may obtain a
review of the Regional Director’s deci-
sion not to issue a complaint by filing
an appeal with the General Counsel
within twenty-five (25) days after serv-
ice of the Regional Director’s decision.
The appeal shall contain a complete
statement setting forth the facts and
reasons upon which it is based. A copy
of the appeal shall also be filed with
the Regional Director. In addition, the
charging party should notify all other
parties of the fact that an appeal has
been taken, but any failure to give
such notice shall not affect the validity
of the appeal.

(d) A request for extension of time to
file an appeal shall be in writing and
received by the General Counsel not
later than five (5) days before the date
the appeal is due. The charging party
should notify the Regional Director
and all other parties that it has re-
quested an extention of time in which
to file an appeal, but any failure to
give such notice shall not affect the va-
lidity of its request for an extension of
time to file an appeal.

(e) The General Counsel may sustain
the Regional Director’s refusal to issue
or re-issue a complaint, stating the
grounds of affirmance, or may direct
the Regional Director to take further
action. The General Counsel’s decision
shall be served on all the parties. The
decision of the General Counsel shall
be final.

§2423.11 Settlement or adjustment of
issues.

General settlement policy

(a) At any stage of a proceeding prior
to hearing, where time, the nature of
the proceeding, and the public interest

5 CFR Ch. XIV (1-1-97 Edition)

permit, all interested parties shall
have the opportunity to submit to the
Regional Director with whom the
charge was filed, for consideration, all
facts and arguments concerning offers
of settlement, or proposals of adjust-
ment.

Precomplaint informal settlements

(b)(1) Prior to the issuance of any
complaint or the taking of other for-
mal action, the Regional Director will
afford the charging party and the re-
spondent a reasonable period of time in
which to enter into an informal settle-
ment agreement to be approved by the
Regional Director. Upon approval by
the Regional Director and compliance
with the terms of the informal settle-
ment agreement, no further action
shall be taken in the case. If the re-
spondent fails to perform its obliga-
tions under the informal settlement
agreement, the Regional Director may
determine to institute further proceed-
ings.

(2) In the event that the charging
party fails or refuses to become a party
to an informal settlement agreement
offered by the respondent, if the Re-
gional Director concludes that the of-
fered settlement will effectuate the
policies of the Federal Service Labor-
Management Relations Statute, the
agreement shall be between the re-
spondent and the Regional Director
and the latter shall decline to issue a
complaint. The charging party may ob-
tain a review of the Regional Director’s
action by filing an appeal with the
General Counsel in accordance with
§2423.10(c). The General Counsel shall
take action on such appeal as set forth
in §2423.10(e).

Post complaint settlement policy

(c) Consistent with the policy re-
flected in paragraph (a) of this section,
even after the issuance of a complaint,
the Authority favors the settlement of
issues. Such settlements may be either
informal or formal. Informal settle-
ment agreements shall be accom-
plished as provided in paragraph (b) of
this section. Formal settlement agree-
ments are subject to the approval of
the Authority. In such formal settle-
ment agreements, the parties shall
agree to waive their right to a hearing
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and agree further that the Authority
may issue an order requiring the re-
spondent to take action appropriate to
the terms of the settlement. Ordinarily
the formal settlement agreement also
contains the respondent’s consent to
the Authority’s application for the
entry of a decree by the appropriate
federal court enforcing the Authority’s
order.

Post complaint—prehearing formal
settlements

(d)(2) If, after issuance of a complaint
but before opening of the hearing, the
charging party and the respondent
enter into a formal settlement agree-
ment, and such agreement is accepted
by the Regional Director, the formal
settlement agreement shall be submit-
ted to the Authority for approval.

(2) If, after issuance of a complaint
but before opening of the hearing, the
charging party fails or refuses to be-
come a party to a formal settlement
agreement offered by the respondent,
and the Regional Director concludes
that the offered settlement will effec-
tuate the policies of the Federal Serv-
ice Labor-Management Relations Stat-
ute, the agreement shall be between
the respondent and the Regional Direc-
tor. The charging party will be so in-
formed and provided a brief written
statement by the Regional Director of
the reasons therefor. The formal settle-
ment agreement together with the
charging party’s objections, if any, and
the Regional Director’s written state-
ments, shall be submitted to the Au-
thority for approval. The Authority
may approve or disapprove any formal
settlement agreement or return the
case to the Regional Director for other
appropriate action.

Post complaint—prehearing informal
settlements

(3) After the issuance of a complaint
but before opening of the hearing, if
the Regional Director concludes that it
will effectuate the policies of the Fed-
eral Service Labor-Management Rela-
tions Statute, the Regional Director
may withdraw the complaint and ap-
prove an informal settlement agree-
ment pursuant to paragraph (b) of this
section.

§2423.12

Informal settlements after the opening of
the hearing

(e)(1) After issuance of a complaint
and after opening of the hearing, if the
Regional Director concludes that it
will effectuate the policies of the Fed-
eral Service Labor-Management Rela-
tions Statute, the Regional Director
may request the Administrative Law
Judge for permission to withdraw the
complaint and, having been granted
such permission to withdraw the com-
plaint, may approve an informal settle-
ment pursuant to paragraph (b) of this
section.

Formal settlements after the opening of
the hearing

(2) If, after issuance of a complaint
and after opening of the hearing, the
parties enter into a formal settlement
agreement, the Regional Director may
request the Administrative Law Judge
to approve such formal settlement
agreement, and upon such approval, to
transmit the agreement to the Author-
ity for approval.

(3) If the charging party fails or re-
fuses to become a party to a formal
settlement agreement offered by the
respondent, and the Regional Director
concludes that the offered settlement
will effectuate the policies of the Fed-
eral Service Labor-Management Rela-
tions Statute, the agreement shall be
between the respondent and the Re-
gional Director. After the charging
party is given an opportunity to state
on the record or in writing the reasons
for opposing the formal settlement, the
Regional Director may request the Ad-
ministrative Law Judge to approve
such formal settlement agreement, and
upon such approval, to transmit the
agreement to the Authority for ap-
proval. The Authority may approve or
disapprove any formal settlement
agreement or return the case to the
Administrative Law Judge for other
appropriate action.

§2423.12 Issuance and contents of the
complaint.

(a) After a charge is filed, if it ap-
pears to the Regional Director that for-
mal proceedings in respect thereto
should be instituted, the Regional Di-
rector shall issue and cause to be
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§2423.13

served on all other parties a formal
complaint: Provided, however, That a
determination by a Regional Director
to issue a complaint shall not be sub-
ject to review.

(b) The complaint shall include:

(1) Notice of the charge;

(2) Notice that a hearing will be held
before an Administrative Law Judge;

(3) Notice of the time and place fixed
for the hearing which shall not be ear-
lier than five (5) days after service of
the complaint;

(4) A statement of the nature of the
hearing;

(5) A clear and concise statement of
the facts upon which assertion of juris-
diction by the Authority is predicated;

(6) A reference to the particular sec-
tions of chapter 71 of title 5 of the
United States Code and the rules and
regulations involved; and

(7) A clear and concise description of
the acts which are claimed to con-
stitute unfair labor practices, includ-
ing, where known, the approximate
dates and places of such acts and the
names of respondent’s agents or other
representatives by whom committed.

(c) The Chief Administrative Law
Judge may, upon such judge’s own mo-
tion or upon proper cause shown by any
other party, extend the date of the
hearing or may change the place at
which it is to be held.

(d) A complaint may be amended,
upon such terms as may be deemed
just, prior to the hearing, by the Re-
gional Director issuing the complaint;
at the hearing and until the case has
been transmitted to the Authority pur-
suant to §2423.26, upon motion by the
Administrative Law Judge designated
to conduct the hearing; and after the
case has been transmitted to the Au-
thority pursuant to §2423.26, upon mo-
tion by the Authority at any time prior
to the issuance of an order based there-
on by the Authority.

(e) Any such complaint may be with-
drawn before the hearing by the Re-
gional Director.

§2423.13 Answer to the complaint; ex-
tension of time for filing; amend-
ment.

(a) Except in extraordinary cir-
cumstances as determined by the Re-
gional Director, within twenty (20)

5 CFR Ch. XIV (1-1-97 Edition)

days after the complaint is served upon
the respondent, the respondent shall
file the original and four (4) copies of
the answer thereto, signed by the re-
spondent or its representative, with
the Regional Director who issued the
complaint. The respondent shall serve
a copy of the answer on the Chief Ad-
ministrative Law Judge and on all
other parties.

(b) The answer: (1) Shall specifically
admit, deny, or explain each of the al-
legations of the complaint unless the
respondent is without knowledge, in
which case the answer shall so state; or
(2) Shall state that the respondent ad-
mits all of the allegations in the com-
plaint. Failure to file an answer or to
plead specifically to or explain any al-
legation shall constitute an admission
of such allegation and shall be so found
by the Authority, unless good cause to
the contrary is shown.

(c) Upon the Regional Director’s own
motion or upon proper cause shown by
any other party, the Regional Director
issuing the complaint may by written
order extend the time within which the
answer shall be filed.

(d) The answer may be amended by
the respondent at any time prior to the
hearing. During the hearing or subse-
quent thereto, the answer may be
amended in any case where the com-
plaint has been amended, within such
period as may be fixed by the Adminis-
trative Law Judge or the Authority.
Whether or not the complaint has been
amended, the answer may, in the dis-
cretion of the Administrative Law
Judge or the Authority, upon motion,
be amended upon such terms and with-
in such periods as may be fixed by the
Administrative Law Judge or the Au-
thority.

8§2423.14 Prehearing disclosure, con-
duct of hearing.

(a) Parties will exchange proposed
witness lists and copies of documents,
with index, intended to be offered into
evidence at the hearing at a prehearing
conference at the site of the unfair
labor practice hearing. The calling of
witnesses or introduction of exhibits
not exchanged prior to the hearing will
be subject to the discretion of the Ad-
ministrative Law Judge presiding.
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(b) Hearings shall be conducted not
earlier than five (5) days after the date
on which the complaint is served. The
hearing shall be open to the public un-
less otherwise ordered by the Adminis-
trative Law Judge. A substitute Ad-
ministrative Law Judge may be des-
ignated at any time to take the place
of the Administrative Law Judge pre-
viously designated to conduct the hear-
ing. Such hearing shall, to the extent
practicable, be conducted in accord-
ance with the provisions of subchapter
Il of chapter 5 of title 5 of the United
States Code, except that the parties
shall not be bound by the rules of evi-
dence, whether statutory, common law,
or adopted by a court.

(c) An official reporter shall make
the only official transcript of such pro-
ceedings. Copies of the official tran-
script may be examined in the appro-
priate regional office during normal
working hours. Requests by parties for
copies of transcripts should be made to
the official hearing reporter.

[45 FR 3506, Jan. 17, 1986, as amended at 51
FR 45753, Dec. 22, 1986]

§2423.15 Intervention.

Any person involved and desiring to
intervene in any proceeding pursuant
to this part shall file a motion in ac-
cordance with the procedures set forth
in §2423.22. The motion shall state the
grounds upon which such person claims
involvement.

§2423.16 Rights of parties.

A party shall have the right to ap-
pear at any hearing in person, by coun-
sel, or by other representative, and to
examine and cross-examine witnesses,
and to introduce into the record docu-
mentary or other relevant evidence,
and to submit rebuttal evidence, except
that the participation of any party
shall be limited to the extent pre-
scribed by the Administrative Law
Judge. Two (2) copies of documentary
evidence shall be submitted and a copy
furnished to each of the other parties.
Stipulations of fact may be introduced
in evidence with respect to any issue.

§2423.17 Rules of evidence.

The parties shall not be bound by the
rules of evidence, whether statutory,
common law, or adopted by court. Any

§2423.19

evidence may be received, except that
an Administrative Law Judge may ex-
clude any evidence which is immate-
rial, irrelevant, unduly repetitious or
customarily privileged.

§2423.18 Burden of proof before the
Administrative Law Judge.

The General Counsel shall have the
responsibility of presenting the evi-
dence in support of the complaint and
shall have the burden of proving the al-
legations of the complaint by a prepon-
derance of the evidence.

§2423.19 Duties and powers of the Ad-
ministrative Law Judge.

It shall be the duty of the Adminis-
trative Law Judge to inquire fully into
the facts as they relate to the matter
before such judge. Subject to the rules
and regulations of the Authority and
the General Counsel, an Administra-
tive Law Judge presiding at a hearing
may:

(a) Grant requests for subpoenas pur-
suant to §2429.7 of this subchapter;

(b) Rule upon petitions to revoke
subpoenas pursuant to §2429.7 of this
subchapter;

(c) Administer oaths and affirma-
tions;

(d) Take or order the taking of a dep-
osition whenever the ends of justice
would be served thereby;

(e) Order responses to written inter-
rogatories whenever the ends of justice
would be served thereby unless it
would interfere with the Authority’s
and the General Counsel’s policy of
protecting the personal privacy and
confidentiality of sources of informa-
tion as set forth in §2423.7(d);

(f) Call, examine and cross-examine
witnesses and introduce into the record
documentary or other evidence;

(9) Rule upon offers of proof and re-
ceive relevant evidence and stipula-
tions of fact with respect to any issue;

(h) Limit lines of questioning or tes-
timony which are immaterial, irrele-
vant, unduly repetitious, or customar-
ily privileged;

(i) Regulate the course of the hearing
and, if appropriate, exclude from the
hearing persons who engage in con-
temptuous conduct and strike all relat-
ed testimony of witnesses refusing to
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§2423.20

answer any questions ruled to be prop-
er;

(J) Hold conferences for the settle-
ment or simplification of the issues by
consent of the parties or upon the
judge’s own motion;

(k) Dispose of procedural requests,
motions, or similar matters, including
motions referred to the Administrative
Law Judge by the Regional Director
and motions for summary judgment or
to amend pleadings; dismiss com-
plaints or portions thereof; order hear-
ings reopened; and, upon motion, order
proceedings consolidated or severed
prior to issuance of the Administrative
Law Judge’s decision;

() Request the parties at any time
during the hearing to state their re-
spective positions concerning any issue
in the case or theory in support there-
of;

(m) Continue the hearing from day-
to-day or adjourn it to a later date or
to a different place, by announcement
thereof at the hearing or by other ap-
propriate notice;

(n) Prepare, serve and transmit the
decision pursuant to §2423.26;

(o) Take official notice of any mate-
rial fact not appearing in evidence in
the record, which is among the tradi-
tional matters of judicial notice: Pro-
vided, however, That the parties shall
be given adequate notice, at the hear-
ing or by reference in the Administra-
tive Law Judge’s decision of the mat-
ters so noticed, and shall be given ade-
quate opportunity to show the con-
trary;

(p) Approve requests for withdrawal
of complaints based on informal settle-
ments occurring after the opening of
the hearing pursuant to §2423.11(e)(1),
and transmit formal settlement agree-
ments to the Authority for approval
pursuant to §2423.11(e)(2) and (3);

(q) Grant or deny requests made at
the hearing to intervene and to present
testimony;

(r) Correct or approve proposed cor-
rections of the official transcript when
deemed necessary;

(s) Sequester witnesses where appro-
priate; and

(t) Take any other action deemed
necessary under the foregoing and not
prohibited by the regulations in this
subchapter.

5 CFR Ch. XIV (1-1-97 Edition)

§2423.20 Unavailability of Administra-
tive Law Judges.

In the event the Administrative Law
Judge designated to conduct the hear-
ing becomes unavailable, the Chief Ad-
ministrative Law Judge shall designate
another Administrative Law Judge for
the purpose of further hearing or issu-
ance of a decision on the record as
made, or both.

§2423.21 Objection to conduct of hear-
ing.

(a) Any objection with respect to the
conduct of the hearing, including any
objection to the introduction of evi-
dence, may be stated orally or in writ-
ing accompanied by a short statement
of the grounds for such objection, and
included in the record. No such objec-
tion shall be deemed waived by further
participation in the hearing. Such ob-
jection shall not stay the conduct of
the hearing.

(b) Formal exceptions to adverse rul-
ings are unnecessary. Automatic excep-
tions will be allowed to all adverse rul-
ings. Except by special permission of
the Authority, and in view of §2429.11
of this subchapter, rulings by the Ad-
ministrative Law Judge shall not be
appealed prior to the transmittal of the
case to the Authority, but shall be con-
sidered by the Authority only upon the
filing of exceptions to the Administra-
tive Law Judge’s decision in accord-
ance with §2423.27. In the discretion of
the Administrative Law Judge, the
hearing may be continued or adjourned
pending any such request for special
permission to appeal.

§2423.22 Motions.

(a) Filing of Motions. (1) Motions
made prior to a hearing and any re-
sponse thereto shall be made in writing
and filed with the Regional Director:
Provided, however, That after the issu-
ance of a complaint by the Regional
Director any motion to change the
date of the hearing shall be filed with
the Chief Administrative Law Judge
immediately upon discovery of the cir-
cumstance which in the judgment of
the moving party warrants a change in
the date of the hearing. The moving
party shall attempt to contact the
other parties and shall inform the
Chief Administrative Law Judge of the
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positions of the other parties on the
motion. Only in extraordinary cir-
cumstances will such a motion be
granted where filed less than ten (10)
days prior to the scheduled hearing.
Motions made after the hearing opens
and prior to the transmittal of the case
to the Authority shall be made in writ-
ing to the Administrative Law Judge
or orally on the record. After the
transmittal of the case to the Author-
ity, motions and any response thereto
shall be filed in writing with the Au-
thority: Provided, however, That a mo-
tion to correct the transcript shall be
filed with the Administrative Law
Judge.

(2) A response to a motion shall be
filed within five (5) days after service
of the motion, unless otherwise di-
rected.

(3) An original and two (2) copies of
the motions and responses shall be
filed, and copies shall be served on the
parties. A statement of such service
shall accompany the original.

(b) Rulings on motions. (1) Regional
Directors may rule on all motions filed
with them before the hearing, or they
may refer them to the Chief Adminis-
trative Law Judge.

(2) Except by special permission of
the Authority, and in view of §2429.11
of this subchapter, rulings by the Re-
gional Director shall not be appealed
prior to the transmittal of the case to
the Authority, but shall be considered
by the Authority when the case is
transmitted to it for decision.

(3) Administrative Law Judges may
rule on motions referred to them prior
to the hearing and on motions filed
after the beginning of the hearing and
before the transmittal of the case to
the Authority. Such motions may be
ruled upon by the Chief Administrative
Law Judge in the absence of an Admin-
istrative Law Judge.

(4) Except by special permission of
the Authority, and in view of §2429.11
of this subchapter, rulings by Adminis-
trative Law Judges shall not be ap-
pealed prior to the transmittal of the
case to the Authority, but shall be con-
sidered by the Authority when the case
is transmitted to it for decision. In the
discretion of the Administrative Law
Judge, the hearing may be continued

§2423.26

or adjourned pending any such request
for special permission to appeal.

[45 FR 3506, Jan. 17, 1980, as amended at 46
FR 40674, Aug. 11, 1981]

§2423.23 Waiver of objections.

Any objection not made before an
Administrative Law Judge shall be
deemed waived.

§2423.24 Oral argument at the hear-
ing.

Any party shall be entitled, upon re-
quest, to a reasonable period prior to
the close of the hearing for oral argu-
ment, which shall be included in the of-
ficial transcript of the hearing.

§2423.25 Filing of briefs.

Any party desiring to submit a brief
to the Administrative Law Judge shall
file the original and four (4) copies
within a reasonable time fixed by the
Administrative Law Judge, but not in
excess of thirty (30) days from the close
of the hearing. Copies of any brief shall
be served on all other parties to the
proceeding and a statement of such
service shall be filed with the Adminis-
trative Law Judge. Requests for exten-
sions of time pursuant to §2429.23(a) to
file briefs shall be made to the Chief
Administrative Law Judge, in writing,
and copies thereof shall be served on
the other parties. A statement of such
service shall be furnished. Requests for
extensions of time must be received
not later than five (5) days before the
date such briefs are due. No reply brief
may be filed except by special permis-
sion of the Administrative Law Judge.

[46 FR 40674, Aug. 11, 1981]

§2423.26 Transmittal of the Adminis-
trative Law Judge’s decision to the
Authority; exceptions.

(a) After the close of the hearing, and
the receipt of briefs, if any, the Admin-
istrative Law Judge shall prepare the
decision expeditiously. The Adminis-
trative Law Judge shall prepare a deci-
sion even when the parties enter into a
stipulation of fact at the hearing. The
decision shall contain findings of fact,
conclusions of law, and the reasons or
basis therefore, including any nec-
essary credibility determinations, and
conclusions as to the disposition of the
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case including, where appropriate, the
remedial action to be taken and no-
tices to be posted.

(b) The Administrative Law Judge
shall cause the decision to be served
promptly on all parties to the proceed-
ing. Thereafter, the Administrative
Law Judge shall transmit the case to
the Authority including the judge’s de-
cision and the record. The record shall
include the charge, complaint, service
sheet, answer, motions, rulings, orders,
official transcript of the hearing, stipu-
lations, objections, depositions, inter-
rogatories, exhibits, documentary evi-
dence and any briefs or other docu-
ments submitted by the parties.

(c) An original and four (4) copies of
any exception to the Administrative
Law Judge’s decision and briefs in sup-
port of exceptions may be filed by any
party with the Authority within twen-
ty-five (25) days after service of the de-
cision: Provided, however, That the Au-
thority may for good cause shown ex-
tend the time for filing such excep-
tions. Requests for extensions of time
pursuant to §2429.23(a) to file excep-
tions must be received by the Author-
ity not later than five (5) days before
the date the exceptions are due. Copies
of such exceptions and any supporting
briefs shall be served on all other par-
ties, and a statement of such service
shall be furnished to the Authority.

[45 FR 3506, Jan. 17, 1980, as amended at 46
FR 40674, Aug. 11, 1981]

§2423.27 Contents of exceptions to the
Administrative Law Judge’s deci-
sion.

(a) Exceptions to an Administrative
Law Judge’s decision shall:

(1) Set forth specifically the ques-
tions upon which exceptions are taken;

(2) ldentify that part of the Adminis-
trative Law Judge’s decision to which
objection is made; and

(3) Designate by precise citation of
page the portions of the record relied
on, state the grounds for the excep-
tions, and include the citation of au-
thorities unless set forth in a support-
ing brief.

(b) Any exception to ruling, finding
or conclusion which is not specifically
urged shall be deemed to have been
waived. Any exception which fails to

5 CFR Ch. XIV (1-1-97 Edition)

comply with the foregoing require-
ments may be disregarded.

§2423.28 Briefs in support of excep-
tions; oppositions to exceptions;
cross-exceptions.

(a) Any brief in support of exceptions
shall contain only matters included
within the scope of the exceptions and
shall contain, in the order indicated,
the following:

(1) A concise statement of the case
containing all that is material to the
consideration of the questions pre-
sented;

(2) A specification of the questions
involved and to be argued; and

(3) The argument, presenting clearly
the points of fact and law relied on in
support of the position taken on each
question, with specific page reference
to the transcript and the legal or other
material relied on.

(b) Any party may file an opposition
to exceptions, and/or cross-exceptions,
and a supporting brief with the Author-
ity within ten (10) days after service of
any exceptions to an Administrative
Law Judge’s decision. Copies of any op-
position and/or cross-exceptions and of
any supporting briefs shall be served on
all other parties, and a statement of
such service shall be submitted with
the documents filed with the Author-

ity.
[45 FR 3506, Jan. 17, 1980, as amended at 46
FR 40674, Aug. 11, 1981]

§2423.29 Action by the Authority.

(a) After considering the Administra-
tive Law Judge’s decision, the record,
and any exceptions and related submis-
sions filed, the Authority shall issue
its decision affirming or reversing the
Administrative Law Judge, in whole,
or in part, or making such other dis-
position of the matter as it deems ap-
propriate: Provided, however, That in
the absence of exceptions filed timely
and in accordance with §2423.27, the
findings, conclusions, and rec-
ommendations in the decision of the
Administrative Law Judge shall, with-
out precedential significance, become
the findings, conclusions, decision and
order of the Authority, and all objec-
tions and exceptions thereto shall be
deemed waived for all purposes.
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(b) Upon finding a violation, the Au-
thority shall issue an order:

(1) To cease and desist from any such
unfair labor practice in which the
agency or labor organization is en-
gaged;

(2) Requiring the parties to renego-
tiate a collective bargaining agreement
in accordance with the order of the Au-
thority and requiring that the agree-
ment, as amended, be given retroactive
effect;

(3) Requiring reinstatement of an em-
ployee with backpay in accordance
with 5 U.S.C. 5596; or

(4) Including any combination of the
actions described in paragraphs (1)
through (3) of this paragraph (b), or
such other action as will carry out the
purpose of the Federal Service Labor-
Management Relations Statute.

(c) Upon finding no violation, the Au-
thority shall dismiss the complaint.

[45 FR 3506, Jan. 17, 1980, as amended at 46
FR 40674, Aug. 11, 1981]

§2423.30 Compliance with decisions
and orders of the Authority.

When remedial action is ordered, the
respondent shall report to the appro-
priate Regional Director within a spec-
ified period that the required remedial
action has been effected. When the
General Counsel finds that the required
remedial action has not been effected,
the General Counsel shall take such ac-
tion as may be appropriate, including
referral to the Authority for enforce-
ment.

§2423.31 Backpay proceedings.

After the entry of an Authority order
directing payment of backpay, or the
entry of a court decree enforcing such
order, if it appears to the Regional Di-
rector that a controversy exists be-
tween the Authority and a respondent
which cannot be resolved without a for-
mal proceeding, the Regional Director
may issue and serve on all parties a
backpay specification accompanied by
a notice of hearing or a notice of hear-
ing without a specification. The re-
spondent shall, within twenty (20) days
after the service of a backpay speci-
fication accompanied by a notice of
hearing, file an answer thereto in ac-
cordance with §2423.13 with the Re-
gional Director issuing such specifica-

§2424.1

tion. No answer need be filed by the re-
spondent to a notice of hearing issued
without a specification. After the issu-
ance of a notice of hearing, with or
without a backpay specification, the
procedures provided in 8§2423.14 to
2423.29, inclusive, shall be followed in-
sofar as applicable.

PART 2424—EXPEDITED REVIEW OF
NEGOTIABILITY ISSUES

Subpart A—Instituting an Appeal

Sec.

2424.1
2424.2
2424.3

Conditions governing review.

Who may file a petition.

Time limits for filing.

2424.4 Content of petition; service.

2424.5 Selection of the unfair labor practice
procedure or the negotiability procedure.

2424.6 Position of the agency; time limits
for filing; service.

2424.7 Response of the exclusive representa-
tive; time limits for filing; service.

2424.8 Additional submissions to the Au-
thority.

24249 Hearing.

2424.10 Authority decision and order; com-
pliance.

Subpart B—Criteria for Determining Com-
pelling Need for Agency Rules and
Regulations

2424.11 I1llustrative criteria.
AUTHORITY: 5 U.S.C. 7134.

SOURCE: 45 FR 3511, Jan. 17, 1980, unless
otherwise noted.

Subpart A—lInstituting an Appeal

§2424.1 Conditions governing review.

The Authority will consider a nego-
tiability issue under the conditions
prescribed by 5 U.S.C. 7117 (b) and (c),
namely: If an agency involved in col-
lective bargaining with an exclusive
representative alleges that the duty to
bargain in good faith does not extend
to any matter proposed to be bargained
because, as proposed, the matter is in-
consistent with law, rule or regulation,
the exclusive representative may ap-
peal the allegation to the Authority
when—

(a) It disagrees with the agency’s al-
legation that the matter as proposed to
be bargained is inconsistent with any
Federal law or any Government-wide
rule or regulation; or
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